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CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL,  a  California  not- 
for-profit  religious  corporation, 

Plaintiff, 


vs. 


GERALD  ARMSTRONG; 
25,  inclusive, 


) 

) 

DOES  1,  through  ) 

) 
) 


)  CASE  NO.  152229 

) 

)  PLAINTIFF'S  OPPOSITION  TO 
)  MOTION  TO  QUASH  SUBPOENA  AS 
)  MOOT  AND  OPPOSITION  TO 
)  REQUEST  FOR  SANCTIONS; 

)  MEMORANDUM  OF  POINTS  AND 
)  AUTHORITIES  IN  SUPPORT 
)  THEREOF;  DECLARATION  OF 
LAURIE  J.  BARTILSON 


DATE: 

TIME: 

DEPT: 


June 

8:30 

30 


4,  1992 
3. .  m  . 


Defendants . 


MOTION  CUTOFF:  None 
DISCOVERY  CUTOFF:  None 
TRIAL  DATE :  None 


I.  INTRODUCTION 
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Defendant,  Gerald  Armstrong,  brings  a  motion  to  quash 
plaintiff's  deposition  subpoena  directed  to  non-party  witness, 
Michael  J.  Flynn.  Defendant  also  seeks  sanctions,  apparently 
based  on  the  claim  that  plaintiff  allowed  insufficient  time  for 


28 


service  of  the  notice  of  deposition. 

The  deposition  of  Mr.  Flynn  was  originally  scheduled  for  May 
12,  1992.  Since  that  date  has  long  since  passed,  issues  relating 
to  the  scheduled  date  are  now  moot.  In  addition  there  is  no 
ground  for  imposing  sanctions  under  Code  of  Civil  Procedure 
Sections  2023  or  2025  or  any  other  statutory  provision. 

Plaintiff's  actions  with  regard  to  Mr.  Flynn's  deposition  were 
taken  in  good  faith  in  order  to  accomplish  discovery  efficiently 
for  the  witness  and  the  parties,  and  there  was  no  abuse  of  the 
discovery  process. 

In  contrast,  defendant's  motion  to  quash  was  made  primarily 
for  the  purpose  of  delaying  the  deposition  to  prevent  plaintiff 
from  obtaining  evidence  needed  prior  to  a  hearing  on  plaintiff's 
request  for  a  preliminary  injunction.  The  hearing  on  the 
preliminary  injunction  has  now  concluded,  and  plaintiff  must 
simply  re-notice  the  deposition  of  Mr.  Flynn. 

II.  BACKGROUND 

Michael  Flynn  is  a  resident  of  Massachusetts  and  is  not  a 
party  to  this  action.  Mr.  Flynn  is  a  material  witness,  and  his 

| 

testimony  should  refute  testimony  of  Armstrong.  Plaintiff 

. 

desired  to  conduct  Mr.  Flynn's  deposition  to  obtain  evidence  for 
a  hearing  on  a  preliminary  injunction  motion  that  was  originally 
scheduled  for  May  14,  1992  (and  later  rescheduled  to  May  21).  In 
declarations  which  Armstrong  filed  in  opposition  to  the 
injunction  motion,  Armstrong  relied  heavily  on  conversations 
between  himself  and  Mr.  Flynn,  which  Armstrong  claimed  exonerated 
him  from  liability  in  this  action.  Mr.  Flynn's  testimony  is 
expected  to  refute  those  statements.  (Ex.  A,  Declaration  of 
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Laurie  J.  Bartilson,  «[  2.) 

Mr.  Flynn  was  present  in  California  and  was  available  for  a 
deposition  during  the  week  of  May  12,  1992.  (See  Declaration  of 
Laurie  Bartilson,  attached  hereto  as  Exhibit  A.)  Therefore, 
plaintiff  served  a  notice  of  deposition  and  deposition  subpoena, 
noticing  Mr.  Flynn's  deposition  for  May  12,  1992.  Mr.  Flynn  was 
properly  and  timely  served  with  the  subpoena.  Although  plaintiff 
intended  to  serve  defendant's  counsel  by  personal  service  on  May 
1,  1992,  civil  disturbances  caused  by  rioting  in  Los  Angeles  and 
San  Francisco  made  personal  service  impossible.  (Id.  at  K  5.) 
Therefore,  plaintiff  served  Messrs.  Greene  and  Morantz  by 
telecopier  on  May  1,  1992,  and  provided  a  follow-up  service  by 
mail  on  the  same  day.  (Id.) 

Mr.  Greene,  counsel  for  defendant,  objected  to  the  service 
by  telecopier. 

Plaintiff's  counsel,  Ms.  Bartilson,  informed  Mr.  Greene  that 
his  objection  was  frivolous,  and  advanced  for  delay.  Ms. 

Bartilson  consequently  informed  Mr.  Greene  that  the  deposition 
should  go  forward  as  scheduled.  Mr.  Greene  responded  that  he 
would  make  a  motion  to  quash.  As  a  result  the  deposition  did  not  : 
take  place.  ( Id .  at  f  6.)  During  the  course  of  this 

conversation,  Ms.  Bartilson  learned  that  Mr.  Greene  was  available 
during  the  week  of  May  19.  (Id.  at  5  7.) 

Counsel  for  plaintiff  then  contacted  Mr.  Flynn  to  see  if  he 
was  also  available  on  May  19.  Mr.  Flynn  stated  that  he  was 
leaving  California  on  May  21  but  that  he  would  be  available  on 
May  19.  (Id.  at  ^  8.)  Mr.  Greene,  however,  refused  to  allow  the 
deposition  to  go  forward  on  May  19  even  though  he  had  previously 
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indicated  that  he  was  available  on  that  day.  (Id.  at  9.) 

Instead,  Mr.  Greene  brought  a  motion  to  quash  and  succeeded  in 
preventing  the  deposition  prior  to  the  hearing  on  the  preliminary  : 
injunction,  which  concluded  on  May  27-,  1992. 

Plaintiff  has  now  attempted  to  contact  Mr.  Flynn  to  obtain 
another  date  after  June  11,  1992* 1  so  that  plaintiff  can  re¬ 
notice  Mr.  Flynn's  deposition.  At  this  point  in  time,  except  for 
setting  a  date,  no  issues  remain  regarding  the  scheduling  of  Mr. 
Flynn's  deposition. 

III.  DISCUSSION 

A.  Defendant's  Request  for  Sanctions  is  Defective 

Paragraph  256  of  the  "Law  and  Discovery  Policy  Manual"  of 
the  Los  Angeles  Superior  Court  states  that  a  notice  of  motion  for 
sanctions  "must  specify  the  identity  of  the  person  or  persons 
against  whom  sanctions  are  sought  and  the  type  of  sanction 
requested.  If  monetary  sanctions  are  sought  the  amount  requested 
must  be  specified  in  the  notice  of  motion  and  a  declaration 
detailing  the  calculation  of  the  amount  sought  must  accompany  the 
motion. " 

Defendant  has  failed  to  comply  with  any  of  these 
requirements.  Defendant's  notice  does  not  specify  the  identity 
of  persons  against  whom  sanctions  are  sought;  it  does  not  state 
the  type  of  sanction  requested;  and  it  does  not  state  any 
monetary  amount  requested.  Defendant  apparently  seeks  a  monetary 
sanction,  however,  since  attorney  Paul  Morantz  submitted  a 

declaration  stating  that  he  charges  $175.00  per  hour.  Mr. 

_ 

1  A  hearing  on  defendant's  demurrer  is  currently  scheduled  1 
for  June  11,  1992. 
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Morantz's  declaration  does  not  specifically  state  the  total 
amount  he  requests  in  the  form  of  a  detailed  calculation. 

Indeed,  Mr.  Morantz's  declaration  appears  to  serve  the 
inappropriate  purpose  of  taking  gratuitous  swipes  at  plaintiff, 
without  providing  any  specific  facts. 

B.  There  is  No  Basis  for  Imposing  Sanctions  in  This  Case 

Defendant's  request  for  sanctions  is  fatally  defective  and 
should  not  be  considered.  Even  if  defendant  had  met  the 
requirements  for  requesting  sanction,  there  would  be  no  basis  for 
sanctions  in  this  case.  Sanctions  will  not  be  imposed  in  the 
absence  of  subjective  bad  faith.  Llamas  v.  Diaz  (1990)  218  Cal. 
App.3d  1043,  267  Cal.  Rptr.  427.  Moreover,  under  the  discovery 
statutes  contained  in  the  Code  of  Civil  Procedure,  there  is  no 
basis  for  imposing  sanctions  where  there  is  no  abuse  of  the 
discovery  process. 

Code  of  Civil  Procedure  Section  2025  requires  that  the 
court  impose  a  monetary  sanction  under  Section  2023  against  "any 
party,  person,  or  attorney  who  unsuccessfully  makes  or  opposes  a 

! 

motion  to  quash  deposition  notice,  unless  it  finds  that  the  one 
subject  to  the  sanction  acted  with  substantial  justification  or 
that  other  circumstances  make  the  imposition  unjust."  Cal.  Code 
Civ.  Proc.  2025(g). 

Section  2023  allows  a  court  to  impose  a  monetary  sanction 
for  a  person  or  attorney  engaging  in  the  misuse  of  the  discovery 
process.  Cal.  Code  Civ.  Proc.  2023(b)(1). 

In  this  case  no  facts  exist  justifying  the  imposition  of 
sanctions  under  general  or  specific  statutory  provisions.  It  is 
clear  that  plaintiff  did  not  act  in  bad  faith  in  attempting  to 
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set  the  deposition  of  Mr.  Flynn  while  he  was  available  in 
California.  To  the  contrary,  plaintiff's  action  was  eminently 
sensible  and  designed  to  serve  the  convenience  of  the  witness  and 
counsel.  It  is  equally  clear  that  plaintiff  did  not  act  in  bad 
faith  in  attempting  to  devise  a  solution  to  avoid  difficulties 
that  arose  as  a  result  of  the  Los  Angeles  riots.  Thus  there  is 
no  basis  for  imposing  sanctions  based  on  bad  faith. 

Likewise,  there  is  no  basis  for  imposing  sanctions  for 
misuse  of  the  discovery  process.  Plaintiff  made  legitimate 
attempts  to  conduct  Mr.  Flynn's  deposition  in  a  location  that  was 
convenient  for  him  and  that  simultaneously  avoided  the  necessity 
for  all  counsel  to  travel  across  the  country.  Only  counsel  for 
defendant  Armstrong  objected.  After  counsel's  objection, 
plaintiff  attempted  to  reschedule  to  a  time  that  would  give 
defendant's  counsel  an  additional  week  but  that  would  still  allow 
the  deposition  to  take  place  before  Mr.  Flynn  left  California. 
(See  Declaration  of  Laurie  Bartilson,  8.)  Counsel  for 
Armstrong  acknowledged  that  he  was  available  that  week,  yet  he 
still  refused  to  let  the  deposition  go  forward  and  instead  filed 
a  frivolous  motion  to  quash. 

If  there  is  any  misuse  of  discovery  in  this  case,  it  exists 
on  defendant's  side;  for  it  is  defendant  who  has  unnecessarily 
used  technicalities  to  prevent  the  taking  of  evidence  when  there 
were  no  logistical  or  scheduling  impediments  to  obtaining 
discovery.  In  fact,  defendant's  conduct  is  totally  at  odds  with 
the  purposes  of  discovery.  As  stated  by  the  California  Supreme 
court,  the  purpose  of  discovery  is  "to  take  the  'game'  element 
out  of  trial  preparation  by  enabling  parties  to  obtain  the 
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beforehand."  Greyhound  Coro  v.  Sup.  Ct.  (1961)  56  Cal.  2d  355, 

15  Cal.Rptr.  90,  99;  see  also,  Weil  &  Brown,  Cal.  Prac.  Guide, 
Civ.  Proc.  Before  Trial.  Section  8.1,  p.  8A-1  (TRG  1991). 

In  this  case  defendant  has  totally  subverted  that  purpose  by 
using  discovery  motions  to  defeat  the  convenient  obtaining  of 
evidence . 

IV.  CONCLUSION 

Issues  related  to  scheduling  are  now  moot,  and  Mr.  Flynn's 
deposition  must  be  renoticed.  Defendant  has  failed  to  meet  any 
of  the  requirements  for  obtaining  sanctions.  Defendant's  motion 
to  quash  and  request  for  sanctions  should  be  denied. 

Dated;  May  28,  1992  Respectfully  submitted, 

BOWLES  &  MOXON 

By 

UEaurie  J. 

Andrew  H.  Wilson 
WILSON,  RYAN  &  CAMPILONGO 

Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 

h:\ARMSTRON\QUASH.KDH 


| 


I 


7 


1 


DECLARATION  OF  LAURIE  J.  BARTILSON 
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I,  Laurie  J.  Bartilson,  hereby  depose  and  state: 

1.  I  am  an  attorney,  licensed  to  practice  law  in  the  State 
of  California.  I  am  a  partner  in  the  law  firm  of  Bowles  &  Moxon 
and  counsel  of  record  for  plaintiff  Church  of  Scientology 
International  in  the  above-referenced  action.  I  have  personal 
knowledge  of  the  matters  set  forth  herein,  and,  if  called  upon  to 
do  so,  could  and  would  competently  thereto. 

2.  Plaintiff  in  this  case  seeks  to  enforce  a  settlement 
agreement  entered  into  in  1986  and  has  pending  a  motion  for 
preliminary  injunction.  In  opposing  the  preliminary  injunction 
motion,  defendant  Armstrong  has  asserted  that  Mr.  Flynn,  his 
attorney  in  1986,  told  him  that  the  settlement  agreement  was  "not 
worth  the  paper  it  was  written  on."  In  declarations,  he  has  made 
many  other  assertions  concerning  conversations  with  Mr.  Flynn, 
which  Mr.  Armstrong  claims  exonerates  Armstrong's  admitted 
breaches  of  the  agreement.  I  am  informed  and  believe  that  Mr. 
Flynn's  testimony  will  contradict  these  assertions  by  Armstrong. 

3.  Michael  J.  Flynn  is  an  attorney  who,  I  am  informed  and 
believe,  usually  resides  in  Boston,  Massachusetts.  Mr.  Flynn  is 
a  material  witness  in  this  case. 

4.  During  the  week  of  May  12,  1992,  Mr.  Flynn  was  present 
in  California  and  was  available  for  a  deposition  during  that 
week.  Therefore  I  had  personally  and  timely  served  upon  him  a 
deposition  subpoena  scheduling  his  deposition  for  May  12,  1992. 

5.  Because  of  civil  disturbances  resulting  from  riots  in 
Los  Angeles,  I  served  notice  of  the  deposition  on  Mr.  Greene  and 
Mr.  Morantz,  Armstrong's  attorneys,  by  telecopier  on  May  1,  1992 
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and  provided  follow-up  service  by  mail  on  the  same  day. 


6.  On  May  7,  1992,  Mr.  Greene,  counsel  for  defendant, 
objected  to  service  by  telecopier.  Because  Mr.  Greene's 
objection  was  patently  frivolous  and  designed  to  delay  deposition 
of  this  critical  witness,  I  attempted  to  get  Mr.  Greene  to  go 
forward  with  the  deposition  as  noticed.  Mr.  Greene  responded 
that  he  would  make  a  motion  to  quash  rather  than  proceed  with  the 
deposition. 

7.  Thereafter,  in  conversations  with  Mr.  Greene,  I  learned 
from  him  that  he  was  available  to  attend  Mr.  Flynn's  deposition 
during  the  week  of  May  19,  1992. 

8.  After  talking  to  Mr.  Greene,  my  co-counsel  contacted 
Mr.  Flynn  to  find  out  if  he  was  also  available  on  that  date.  Mr. 
Flynn  advised  co-counsel  that  he  would  be  leaving  California  on 
May  21,  1992  but  that  he  would  be  available  on  May  19. 

9.  Mr.  Greene  refused  to  allow  the  deposition  to  go 
forward  on  May  19  even  though  he  had  previously  indicated  he  was 
available  on  that  date.  Instead,  Mr.  Greene  brought  a  motion  to 
quash  and  succeeded  in  preventing  the  deposition  at  that  time. 

10.  Plaintiff  has  now  attempted  to  contact  Mr.  Flynn  to 
obtain  another  date,  after  June  11,  1992,  which  would  be 
convenient  for  Mr.  Flynn's  deposition  to  take  place. 

11.  I  acted  in  good  faith  in  attempting  to  set  a  time  for 
Mr.  Flynn's  deposition  that  would  be  convenient  for  him  as  well 
as  for  other  counsel  in  the  case  and  to  avoid  the  necessity  of 
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having  to  make  cross-country  trips  to  obtain  the  evidence  needed 
from  Mr.  Flynn. 

I  declare  under  the  penalty  of  perjury  that  the  foregoing  is 
true  and  correct. 

Executed  this  28th  day  of  May,  1992,  at  Los  Angeles, 
California . 
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PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA  ) 

)  ss . 

COUNTY  OF  LOS  ANGELES  ) 


I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd. ,  Suite  2000,  Hollywood,  CA  90028. 

On  May  28,  1992,  I  served  the  foregoing  document  described 

as  PLAINTIFF'S  OPPOSITION  TO  MOTION  TO  QUASH  SUBPOENA  AS  MOOT  AND 

OPPOSITION  TO  REQUEST  FOR  SANCTIONS;  MEMORANDUM  OF  POINTS  AND 

AUTHORITIES  IN  SUPPORT  THEREOF?  DECLARATION  OF  LAURIE  J. 

BARTILSON  on  interested  parties  in  this  action  as  follows; 

[  ]  by  placing  the  true  copies  thereof  in  sealed 
envelopes  as  stated  on  the  attached  mailing  list; 

[X]  by  placing  [  ]  the  original  [X]  a  true  copy 
thereof  in  a  sealed  envelope  addressed  as  follows: 

Paul.  MorantZ  BY  FAX  &  U.S.  MAIL 

P.O.  Box  511 

Pacific  Palisades,  CA  90272 

Graham  Berry  BY  FAX  &  U.S.  MAIL 

Lewis,  D'Amato,  Brisbois  &  Bisgaard 

221  N.  Figueroa  St.  Suite  1200 

Los  Angeles,  CA  90012 

Ford  Greene  BY  FAX  &  U.S.  MAIL 

Hub  Law  Offices 

711  Sir  Francis  Drake  Boulevard 

San  Anselmo,  CA  9490-1949 


[x]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los 
Angeles,  California.  The  envelope  was  mailed  with 
postage  thereon  fully  prepaid. 

[x]  As  follows:  I  am  "readily  familiar"  with  the 
firm's  practice  of  collection  and  processing 


correspondence  for  mailing.  Under  that  practice 
it  would  be  deposited  with  U.S.  postal  service  on 
that  same  day  with  postage  thereon  fully  prepaid 
at  Los  Angeles,  California  in  the  ordinary  course 
of  business.  I  am  aware  that  on  motion  of  party 
served,  service  is  presumed  invalid  if  postal 
cancellation  date  or  postage  meter  date  is  more 
than  one  day  after  date  of  deposit  for  mailing  an 
affidavit. 

Executed  on  May  28,  1992  at  Los  Angeles,  California. 

[  ]  ** ( BY  PERSONAL  SERVICE)  I  delivered  such 

envelopes  by  hand  to  the  offices  of  the  addressee. 

Executed  on  _ ,  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws 
of  the  State  of  California  that  the  above  is  true 
and  correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the 
office  of  a  member  of  the  bar  of  this  court  at 


*  (By  Mail,  signature  must  be  of  person  depositing 
envelope  in  mail  slot,  box  or  bag) 


**  (For  personal  service  signature  must  be  that  of 
messenger) 


